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on a freight train to care for live stock the shipper would have a right to 
suppose that whoever was in charge of the train had authority to accept 
him as a passenger where there was no contract entered into for hia pas- 
sage. L. S. & M. S. R. Co. v. Brown, 123 111., 162. Such an act would be 
within the apparent scope of the conductor's authority in managing and 
controlling the train. Lawson, Adm. v. Chicago, S(. P., M. & O. R. Co., 
supra. In the principal case the terms of the shipping contract were very 
properly used to show a custom to carry a caretaker and ground for the 
plaintiff's bona fide belief in his right to a passage and the conductor's 
authority to accept him. 

Evidence — Admissibility of Photographs. — Zancanella v. Omaha & 
C. B. St. R. Co., 142 N. W. (Neb.), 190. The plaintiff was injured after 
alighting from defendant's trolley car by being run over by another car on 
a parallel track. Trial court refused to allow defendant to introduce four 
photographs of the scene of the accident on the ground that it was capable 
of verbal description. Held, that this ruling was erroneoues because 
photographs may come in at the discretion of the trial court and are not 
excluded because the place may be verbally described. 

Any plan or picture or photograph made by the hand of man is admis- 
sible in evidence if verified by proof that it is a true representation of the 
subject. Blair v. Inhabitants of Pelham, 118 Mass., 420. A lapse of time 
before taking the photograph makes no difference if the changes are trivial 
and are explained. Dyson, Adm. v. The N. Y. & N. E. R. Co., 57 Conn. 
9; Dederichs v. The Salt Lake City R. Co., 13 (Utah) Tanner, 34. But 
some courts have held that the locus in quo must be the same in the pic- 
ture as at the time of the accident. Columbia & P. D. R. Co. v. The State 
to the Use of Huff, 105 Md., 34; C. C. C. & St. L. R. Co. v. Monaghan, 
4 111. App., 498. It is, however, universally held that the pictures must be a 
fair representation and must be verified by competent witnesses. Cowley 
v. People, 83 N. Y., 464; Archer v. The N. Y ., N. H. & H. R. Co., 106 
N. Y. App., 589. Alone they are testimonial nonentities — they must come 
in on the credibility of some witness. Wigmore on Evidence, Vol. I, sec. 
790. The decision of the trial court is subject to review on appeal. Archer 
v. The N. Y., N. H. & H. R. Co., supra; Otis v. The State, 30 Fla., 
256. But in Massachusetts the decision of the trial court in regard to 
photographs is not open to exception. Blair v. Inhabitants of Pelham, 118 
Mass., 420; Commonwealth v. Coe, 115 Mass., 481. The principal case is 
in accord with the weight of authority in leaving the question of admissi- 
bility to the trial court subject to review. 

Evidence — Res Gestae — Statement of Injured Person. — Greener v. 
Gen. Electric Co., 102 N. E. (N. Y.), 527.— In an action for the death of 
an empoyee caused by falling from a ladder, his statements, while lying 
on the floor after falling, in response to an inquiry as to what had hap- 
pened, that his feet were broken and that the ladder bent over, were not 
admissible, since the declarations of an injured person are admissible only 
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when they are so spontaneous or natural as to exclude the idea of fabrica- 
tion, and not when they are in the nature of a narrative of what had hap- 
pened. 

Declarations of an injured person are not admissible as evidence un- 
less they form part of the res gestae.. Collins v. State, 46 Neb., 37 ; Harness 
et al. v. Harness et al., 40 Ind., 384. To be part of the res gestae the 
declarations must have been made at the time of the act done which they 
are supposed to characterize, and have been calculated to unfold the nature 
and quality of the facts they were intended to express and so harmonize 
with them as obviously to constitute .one transaction. Enos v. Tuttle, 3 
Conn., 247; Metchum v. State, 11 Ga., 615. They need not be exactly 
coincident, in point of time, with the principal fact. People v. Vernon, 35 
Call., 49; Davids v. People, 192 111., 176. But they should be so near as to 
suggest absence of any fabrication, and it should appear to be spontaneous 
and not the relation of a past transaction. Ford's Case, 40 Tex. Cr. Rep., 
280; State v. Lockett, 168 Miss., 480. If the declarations are simply the 
narrative of a past event they do not form part of the res gestae and are 
not admissible. Binnis v. State, 57 Ind., 46 ; Lund v. Inhabitants of Tyngs- 
borough, 9 Cush., 36. The rule of res gestae is well established, but courts 
have differed in its application. Some courts have held declarations of the 
deceased made after the injury, but in the absence of the defendant, were 
inadmissible. Hall v. State, 132 Ind., 317; People v. Ah Lee, 60 Cal, 85. 
There are some authorities which hold the declarations must be confined 
to such expressions and exclamations as furnish evidence of a present 
existing pain or malady. Ins. Co. v. Mosley, 8 Wall., 397, Clifford, J., dis- 
sented. If the deceased made statements at the instant of the injury, the 
subsequent statements have been held admissible as being a continuation 
of the sentence uttered at the instant of the injury. State v. Martin, 124 
Mo., 529; Johnson v. State, 8 Wyom, 494. Statements made from five to 
sixty minutes after the accident have been held not admissible as part of 
the res gestae. Steinhofel v. C. M. & St. P. R. Co., 92 Wis., 123 ; Rich- 
mond & D. & R. R. Co. v. Hammond, 93 Ala., 181 ; M. C. R. Co. v. 
Womack, Adm., 84 Ala., 194; People v Wong Ark, 96 Cal, 125. There is 
a good deal of authority contra. Hanover R. Co. v. Coyle, 55 Pa. St., 396 ; 
Comm. v. John McPike, 3 Cush., 181 ; Rex. v. Foster, 6 C. & P., 325. In 
criminal actions the authorities are about equally divided in the application 
of the rule. In civil actions the courts seem to favor the holding of the 
principal case. There seems to be no sound reason for the distinction. If 
from all the circumstances the exclusion of the evidence would work an 
undue hardship on the injured party, and enable the accused to escape 
from what otherwise is a just liability, the evidence should be admitted. 

Frauds, Statute of — Sale of Land — Receipt of Purchase Money.— 
Rohrbach v. Hammill, 143 N. W. (Iowa), 872.— Under sections 4625-4626 
of the Code providing that contracts for the transfer of an interest in land 
must be in writing except where the purchase money or a part thereof has 
been received by the vendor, it was held, that the court did not err in 
instructing that plaintiff could recover for the breach of a parol contract 



